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Disclosure Repoits 

' This maner involves a ooipoiation's xeinibuneinent of oontributions made by members of its board of directois. 
The statute of limhations dates are estimates based on the earlier of the dale a contribution was reported or the date a 
director claimed reimbursement because the dates each contribution was made or reimbursed are not known. United 
Power has signed a tolling agreement for the oontributions that were still widiin the statute of limitations as of 
October 21,2011. the date the tollh^ agreement was mailed to United Power followmg its sm sponte submission. 
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1 L INTRODUCTION 

2 United Power, Inc. C'UF') is an incoiporated non-profit Colorado rural electric utility 

3 cooperative. It is a member of Colorado Rural Electric Association C'CREA*') and National 

4 Rural Electric Cooperative Association C'NRECA'*)i which are state and national trade 

5 associations, respectively. UP filed a SKasponie submission C'Subniission'') with the 

OD 6 Conmiission disdosing that it reimbiiised a substantid portion of anmid contributions m ^ 

7 members of its Boaxd of Directora to the Action Committee fn: Rural Electrification C'ACRE"). 

^ 8 the separate segregated fuHl of NRECA, and to the Coloodo Advocates for RunlQ 

^ 9 C'CARF'), ihe state political committee of CREA. The reunbuised oontributions, made firom 
Q 

^ 10 2001 through 2010, totaled $37,462. Each contribution was divided between ACRE and CARE. 

11 The poition of reimbursed oontributions attributable to ACRE that is still within the statute of 

12 limitations is $7,956. 

13 Accordmg to the submission and supplementd mfiormation provided by UP, ^ 

14 reunbursements came to the attention of its new Chief Executive Officer, Richard Ascfae, during 

15 an examination he requested of UP*s internal policies, procedures, and controls upon assuming 

16 his position in February 2011. Having learned of the reimbursements, Mr. Adie contacted the 

17 BoaM's outside coimsd to detennine then: propriety. After counsel detennined that state and 

18 federd laws had been violated, Mr. Ashe immediatdylaundied an mve Duiingthe 

19 investigation, UP traced the genesis of the reimbuisemem practice to a 2000 proposdb 

I 20 former CEO, approved by the Board, to pennit UP directors to obtain reimbursement of $400 of 

21 each director's annud $500 combined contribution to ACRE and CARE by filing an expense 

22 daim to be paid out of each director's budgeted annud per-diem and expense account UP filed 
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1 sua sponte submissions with the Coinmission and the Colorado Secretary of State, and took a 

2 nuinber of remedid actions, discussed bdow. 

3 Based on the avdlable information, we recommend that the Coinmission find reason to 

4 bdieve that United Power committed non-knowing and willful violations of 2 U.S.C. §§ 441b 

5 and 441f: As further explamed bdow, we 

6 do not recommend that the Conmiission take any action as to the fanner and ciirrent 
O 
^ 7 who were rdmbursed for thdr oontributions, or as to ACRE and CARE. 
rH 

^ 8 n. FACTUAL AND LEGAL ANALYSIS 

O 

9 A. Factnat Summary 
10 

rsi 11 L The Reimbursed Contributions 
12 
13 UP, which distributes dectridty to approximatdy 67,0(X) members in Colorado, is 

14 govemedby an ll-memberdected Board of Directors. Submission at 3. UP directors reodve 

15 no salary, but dusctors are reunbursed for attendmgnieetings aid fin: expens UP budgets a 

16 yearly per diem and expense accoum fior eadi director fixnn which it pays the director a per diem 

17 for attendmg Board, committee, and other authorized meetings, and reimburses the directors fior 

18 expenses they incur m oonductmg UP-related busmess. Submission, Exs. 3.3 and 3.7. The per 

19 diem and expense accoimt was subject to an annud cap that ranged from $20,000 to $25,000 

20 during the rdevant period. Submission, Ex. 3.3 at 4; see idl at Ex. 6.5. 

21 CARE solidts ammd jomt "memberships" fior CARE and ACRE ficom certam categories 

22 of mdividuals associated with its cooperative membeis at various contribution levels. See 

23 Submission, Ex. 4.4. The hî est contribution levd, $500, is designated as the "President's 

24 Club," and those who contribute at the levd automaticdly became "members" of both ACRE 

25 and CARE. Id. 
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1 On November 27,2000, UP's fionner CEO, Robert Bioderidc, proposed m a 

2 memoraidum to the Board an approach designed for UP to become the first cooperative to have 

3 100% partidpation at the "President's Club" levd. Submission, Ex. 1.2. In the memorandum. 

4 Broderick said he would expkdn the details at the next Board meetmg, but said that his idea 

5 involved using unused funds fixmi each du»ctor's budgeted per diem/expense acoow 

^ 6 them in "purduismg President's Club membership." Id. 

0» 7 Broderick described his proposd in another niemorandum to the board, dated December 
•H 

^ 8 19,2000. Submiadon, Ex. 1.3. Uiis memorandum says that his plan fbr achievmg 1(X)% 

^ 9 paitidpatinn had been discussed with CREA. BroderidcexpUdned that CREA stated that each 
O 

^ 10 director must write a persond check fior the Presidem'sChibcontribiitionanioinit. Because 

11 some .of the directors were qipaiently contributing $100 jointly to CARE and ACRE, those 

12 du«ctorswoiild haive to contribute another $400 to reach the Plcesident's Club levd. Submission 

13 at 4-5. Broderidc advised that each director codd then daun the $4(X) difference as a director's 

14 expense, which would be reunbursed. Submission, Ex. 1.3. The following year, at a 

15 Sq»tember 21,2001, Board nieeting, the directors approved a motion that "each Di^ 

16 allowed to spend $400 within his or her cap toward the President's Club." Ex. 2.3 at 2. 

17 Thereafter, according to UP's submission, its Extemd Affiairs Director typicafly collected 

18 $500 contribution cheda finm directors for delivery to ACRE and CARE at Board meetings 

19 eachfdL Snbinis8ionat7. During these meetmgs, directors would typically £U] out'"Director's 

20 Per Diem and Expense Claun Forms" that induded the $4(X) CARE/ACRE contribution as an 

21 expense. Id. The directors themsdves approved the daims by circulating and initidmg the 

22 forms during Board meetings. Id.\ Supplementd Information at 2 (Feb. 23,2012) C'Supp. 
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1 Info."). Disdosure reports filed by A C ^ and CARE show that ACRE recdved 51% of each 

2 $500 contribution ($255) and CARE received 49% ($245). 

3 The per diem and expense daim forms provided by UP show that eadi UP director 

4 daimedieunbiusement for $400 of the $500 CARE/ACRE contributionŝ  

5 listmg it under a category called "other expenses." See Exs. 5.1-5.15. The duectors varioudy 

rsi 6 described the expense as'TAC $400,"''CARE/ACRE $400, *'CARE $400," AC3(E$W 

^ 7 "President's Club $400."̂  UP treated the contributioiis as expenses and rdmbursed each 

1̂  8 directoc. jiee Submission at 6, Exs. 6-1 to 6-3. The reimbursements weie reported ns taxable 

^ 9 mcome in each director's IRS Foim 1099 fiom 2004 through 2010. Submisdon at 6. UP's 
O 
^ 10 reunbursementpractioecQntmi]eddirough2010. 

11 2. UP's Review of ttie Reimbursements and Corrective Action 
12 
13 As noted above, in Fdiruaiy 2011, UP's new executive direcU)rAsche requested a review 

14 of UP's intemd policies, procedures, and controls. Submission at 1; Supp. Ihfio. at 3. Upon 

15 learning of the rdmbursed contributions, Mr. Asdie contacted the Board's outside oounsd to 

16 determine the propriety of the reimbursements, ̂ êncounsd determined that the 

17 rdmbursement practice did not comply widi fiederd law, UP immediately stopped the practice 

18 and mitiated an mvestigation conducted by counsel Submission at 2̂ 3; 56e Supp. Info, at 3. 

19 Based upon that investigation, UP conefaides that the reindnirsemempraoticeiesî ^ 

20 fhmi a miaunderstaodmg of what expenses codd be reimbursed diie to poor or misgm 

21 commimication to the Board by Broderidc and a fonnerCSiief Financid Officer. Submission at 

^ In isolated uistances. a few dheciors listed the CARE/ACRE contributions on the daim form under die *^ diem*' 
categoiy. but UP treated diem as expenses. Ih the sdbmission, UP provided **Direcior*s Fer Diem and Expense 
Clahn Fonn[s]** from 2004 forward. UP states dut prior expense records were destroyed under its reood retention 
policy. Submissiooatfi. Noiietheless, based on othnavdUihle records. UP believes it also treated the contri 
reimbuisement as expenses in 2001 through 2003. Id. 

' As with the expense records. UP can document die tax treatment of the reimbursements from only 2004 forward 
because older records were destroyed under the record retention pdicy. 
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1 2,10. According to UP, BR)derickiq>parently bdieved it was permissible for UP to reunb 

2 $400 of the $500 ACRE/CARE contribution from each duector's budgeted per diem and 

3 expense account Submission at 5. UP seems to suggest that this understanding may have 

4 resulted in part fix)m documents prqiared by ACRE. These mduded an ACRE'Toolkit" 

5 providing guidance on fundraising and an ACKEpproduced document entitled' 

1̂  6 on SoUdtmg and Collecting Contributions," which state that directors codd contribute to A C ^ 

0) 7 using dieir per diein.Wdl at 6, Ex. 4.2 afl, Ex. 4.3 at 2. According to UP, two fionner UP 

8 directors intsrviewed during tha intemd investigation stated that the hitent of tiie reimbursement rsi 
Nl 

^ 9 practice was to dlow directors to deduct from diek earned per diem $4()0 of the $500 
O 
^ 10 contribution to ACRE and CARE k a manner sunilar to UP's payroll deduction systein, which is 

11 used to coUect voluntary contributions fixmi employees to ACRE and CARR Id.sl6. In 

12 practice, however, UP's duectors daunedviituaUyaU of the contributions as expenses rather 

13 than as an o£6set to their per dietns; UP, in turn, treated aU of the reunbiirsements as expen 

14 rather than deducting them fixnn per diems. /<lat7. Thus, the directors were pdd thdr "earned" 

15 per diems, and the rdmbiusements fbr the oontributions were paid separatdy as reimbursed 

16 expenses. 

17 During the internd investigation, CREA's executive director at the time of die rdevant 

18 events was interviewed. He was und)le to provide any infiormation conceming Broderick's 

19 December 19,2000, inemorandum to tiie Board, which had sugĝ ted lhat Bnxleadcv^^ 

20 procedure witii CREA. Supplementd lafiormation (Apr. 16,2012) at 3 C'Second Supp. hifo"). 

21 And CARE has specifically denied that anyone at CREA, CARE, or any of tiieir agents, 
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1 suggested that directors codd be reunbursed fior contributions to CARE and ACZREfr̂  

2 corporate funds. 5ee Part n.B.3. 

3 UP maintains that its mvestigation determmed tiiat there was no mtent to violate federd 

4 law. Subnussion at 2. It emphasizes the transparency of the reimbursement process, including 

5 the fisa that the duectors'expense daunfonns listed tiie puipose of tiie reimbî  

^ 6 apparent approvd of the expense fiorins at Board meetmgs open to UP's member-customers, and 
ut 
^ 7 the ability of UP member-customeis to obtain dl expense records through a written request by 
rsi 
tfi 8 statmg the puipose of the request Submission at 4-5. UP also states tiuit counsd who conducted 
^ 9 the investigation obtained and reviewed extensive doaimentation and found no evidence of an 
O 

2J 10 intent to violate the law. Submission at 3-4,5. Knally, UP maintams that since Broderick 

11 hunsdf made comributions to tiie CARE/ACRE "President's Club" through deductions to his 

12 pay, a legally-compliant method, it is "incongruous" that he wodd have estd>lished an udawfd 

13 method for the directors to nuike contributions. /</. at5. 

14 Followuig UP's mvestigation, counsd advised tbe Board that the duectors should repay 

15 UP in filll for dl of the reimbursed contributions. Submission at 9. UP thus soû t repayment of 

16 all reimbursements from UP's living directors, indudmg reimbursements made outside the five 

17 year statute of limitations.̂  Id. at 9-10. 

18 UP has taken other corrective action as wdl. UP revised its polides on'"Charitable and 

19 Politicd Contributions," "Duectors* Per Diem Expenses," and 'ISmployee Business Expense 

' AU but two of die cucrem and tiving former directors who had been rehiAursed sem diedu to 
all of the reunbursements they received. /J. at 9-10. Exs. 7.1.7.2. One former director cfaose to repay only die 
reimbursements he received within die statute of linutations, and another elderly former director, assertedly **unable 
to appreciate** die fscts and drcumstanoes. dedhwd to repay die singile contribution for which ^ 
reimbursed in 2003. /dat 9-10&n.26. Mr. Asdie paid UP for ttiese two directors* reunbursed contiibutions ushig 
his personal foods. id.Bt9B.26. UP has deposited diese repayments, totaling $33̂ 462. into two segregated bank 
accounts, odb fbr the seimbuaed ACRE oontributions and Ihe odier for leinibursed CAiSB contribntiens. Id. at 9-10, 
Ex. 7.1. 
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1 Reimbursement" to state expressly tiutt directors, ofificers,.and employees may not be 

2 reunbursed, directiy or mdirectly, for makmg politicd contributions.̂  See id., Exs. 8.2 at 2;. 8.1 

3 at 5; 8.3 at 3. In the 60 days precedmg its submission, UP dso conducted mtensive education of 

4 its Board members aid semor staff concerning fiederd and state campdgn fmance 1̂  A/, at 

5 10. Findly, IJPrqiresents that it wiU conduct additiond education sessions fior its directors and 

6 employees on campaign finance laws at least once a year, and more frequentiy as laws diange, 

0) 7 and it will ensure that new directors receive this education. Id. 
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21 The Act prohibits any person fiom making a contribution in the name of another person 

22 and knowmgly permitting his or her name to be used to effect such a contribution. 2U.S.C. 

23 §441f. It dso prdiibits any person from knowingilyacoeptmg a contribution made by one 
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1 person in the name of another person. Id The Conunission's regiilations further prohibit 

2 knowingly hdpmg or assisting any person in making a contribution in the name of another, 

3 mduding "those who mitiate or mstigate or have some significant partidpation m a plan or 

4 scheme to nuke a contribution in the name of anotiier[.]" 11CJP.R. § 110.4(b)(l)(iii); 

5 Explanation and Justification fior Affiliated CSommittees, Transfers, Prohibited Contributions, 

1̂  6 Annud Contribution Limits, Earmarked Contributions, 54 Fed. Reg. 34,105 (Aug. 17,1989). 
in 
^ 7 Tlie Act also prohibits coiporations fiom making any contributions in connection witii a fed^ 
•—H 

^ 8 decthm and prohihits corporare officers from consenting to such contributioos 2U.S.C. 

^ 9 §441b(a). 
O 

10 L UP 

11 R is undiqmted that UP made coiporate contributions in tiie name of another 

12 reimbursed $19,105 ui contributions made by its duectors from 2001-2010 to ACRE, tiie 

13 separate segregated fund of a nationd trade association.' Thus, UP violated 2 U.S.C. § 441f. 

14 Additionally, UP made the reimbursements to its directors from its corporate treasury funds in 

15 violation of 2 U.S.C. §441b(a). Accordingly, we recommend that the Conunission find reason to 

16 bdieve tiiat United Power, Inc. violated 2 U.S.C. §§ 441b and 441f. 

17 There is insuffident infonnation, however, to demonstrate that there is a reason to 

18 believe tiiat UP's conduct was knowing and willful. See 2 U.S.C. § 437g(a)(5)(B) and 437g(d). 

19 The knowing and willful standard requires knowledge that one is violati^ FEC \. John 

20 A Dramesifor Cong. Comm., 640 F. Supp. 985,987 (D.NJ. 1986). A knowmg and wilUul 

21 violation may be establidied "by proof that the defendant acted ddiberatdy and witii knowledge 

22 tiiat tiie representation was false." United States v. Hopkms, 916 F.2d 207,214 (5tii Cir. 1990). 

' UP says that die contributions were equally divided between ACRE and CARE, puttuig die share attributable to 
ACRE at $18,731. Sobmissionar 4n.4.8. However, disdosure reports fileltby ACRE and CARE show dm 
coniributions were split Sl%-49%, so tiie poition of the contributions attributable to ACRE is $19,105. 
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1 Evidence need not show that the deficodant had a specific knowledge of tiie applicable law; an 

2 infierence of a knowmg aid willfd act may be drawn from the defendant's schenie to 

3 the source of funds used m illegd activities. Id at 213-15. 

4 Based on tiie record evidence recounted above, there is no mformation available 

5 suggestmg tiiat UP attempted to oonced or disguise its reunburseinents. Qr.MUR6515 

^ 6 (Profiesdond Fire Fighters of Wisconsm) (respondent reunbursed its officers fior politicd 
Ln 
O) 7 oontributions through fictitious claims for conference registration fiBes)((q)en matter); 

8 MUR 5628 (AMEC Constmction Management) (respondent reimbursed ofHoers and employees rsi 
Nl 
<̂  
^ 9 fiorpoliticdcontributions via''grossed up" bonuses to ensure die net bonus amoum equded die 
O 
^ 10 contribution amount). 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 



Pre-MUR 527 (United Power, Inc.) 12 
First (jeneral Counsd's Report 

1 

2 

3 

4 

5 

Ln 

O) 7 

rsi g 
Nl 
^ 9 
O 
(M 10 
»H 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 



Pre-MUR 527 (United POwer, Inc.) 13 
Rrst (jeneral Cjounsd*8 Report 

3 

4 

S 

Q ' 
CO 
0» 7 
•H 
rg g 

Nl 

O 

10 
11 

12 

13 

14 

15 

16 

17 

18 



Pre-MUR 527 (United Power, Inc.) 14 
Fust General Counsd's Report 

3 

4 

5 

rsi g 
Nl 

O 

r̂ l 10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 



Pre-MUR 527 (United Power, Inc.) 15 
First Gtenenl (jounsd's Report 

2 

3 

4 

S 

6 
rsi 
^ 7 

•H 
fM 8 
Nl 

9 

O 

rsi 10 

11 

12 

13 

14 

. IS 

16 

17 

18 

19 

20 

21 

22 

23 



Pte-MUR 527 (United Power, Inc.) 16 
Pint (Seoeral Counsd's Report 

1 IV. RFXIOMMKNDATTONS 

2 1. Open a MUR Ul Pke-MUR 527 as to Umted Power, Inc. 
3 
4 2. Fud reason to bdieve that Umted Power, Inc., violated 2 U.S.C. §§ 441b and 441f. 
5 
6 3. : 
7 
8 
9 4. Approve die attached Factud and Legd Andysis. 

Nl W 
fS) 11 5. 
on 12 

13 6. Approve the appropriate letters. 
Nl 
^ IS Anthony Herman 
^ 16 Generdj 
O 17 
rsi lg 

19 J l l l l b BY: 5^ 
20 Dato Danid A. Petalas 
21 Assodato Generd Clounsd for Enforcement 
22 
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24 
25 
26 Assistant Generd Counsel 
27 
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